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GENERAL COMMENTS
Section 367 requires United States taxpayers to show to
the satisfaction of the Commissioner that Sections 332, 351, 354,
355, 356 and 361 are not being used, through the involvement of a
foreign corporation, as a means of avoiding Federal income taxes.

We feel that the Internal Revenue Service has in the
past established a good overall record in its issuance of rulings
pursuant to Section 367, consistent with the letter and spirit of
the Section.
In 1961 practitioners concerned with this area welcomed
Technical Information Release 353 which announced the forthcoming
issuance of a Revenue Procedure formulating guidelines regarding
Section 367 rulings.
The growth of international operations has
necessitated more explicit guides to Service policy.
Past
experience alone is not a satisfactory basis upon which to advise
with respect to prospective activities.
Most of the specific comments which follow fall within
the following principal areas of our concern:

1.

The conditions attached to the issuance of a
favorable ruling should be no more stringent
than the consequences which would result if
the transaction resulted in recognized gain,
or if a domestic corporation had been involved.

2.

There is at least an implication of extending
the incidence of Federal taxation to types of
income or sources of income which Congress has
deemed should not be taxed to nonresident aliens
or foreign corporations.

3.

In certain instances, greater clarity is
required.
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SPECIFIC COMMENTS

LIQUIDATION OF SUBSIDIARIES
Foreign Subsidiary
into Domestic Parent
Section 3.01(1)

Domestic Subsidiary
into Foreign Parent
Section 3.01(2)

1.
Favorable Section 367 rulings will be
granted in cases in which a domestic
corporation agrees to include the un
distributed earnings and profits of the
liquidating foreign corporation in its
gross income as a dividend, subject to
available foreign tax credits .
It
seems desirable to provide an alternative
computation whereby the domestic corpor
ation could include in gross income only
that amount which would yield the tax
saved, if any, by having conducted the
business abroad through a foreign sub
sidiary rather than through a U. S.
subsidiary or branch.
The amount of tax
saved would be computed by applying U.S.
tax accounting rules and concepts
including such things as the capital
gain alternative tax, percentage deple
tion, foreign tax credits, Western
Hemisphere trade deductions, etc., to
the actual income derived by the foreign
subsidiary, and then by comparing the
U. S. tax thus computed to the actual
foreign income tax liabilities incurred.

2.

The liquidation of a domestic corpora
tion into a foreign parent will be
granted Section 367 clearance if the

- 2 -

domestic corporation agrees to include in
its gross income in the year of liquida
tion the gain Inherent in certain assets
(enumerated in Section 3.02(1)) transferred
by the domestic corporation in liquidation.
It appears that this provision should be
drafted so that the amount of tax payable
by the liquidating domestic corporation is
no more than the tax which would have been
payable if the liquidation were a taxable
transaction (which would bring into play,
for example, Sections 336, 1245 and 1250)
rather than a nontaxable one.

3.

The position taken in this paragraph is
disturbing.
It portends a departure from
concepts of United States tax law and
poses the question whether the Commissioner
has overextended his authority under
Section 367.
The sections of the Code
concerned with taxation of foreign corpora
tions (e.g., Sections 861, 881 and 882)
evidence those transactions and receipts
which Congress has deemed should give rise
to United States tax liability.
Conditions
imposed as the price of a favorable
Section 367 ruling should not contravene
this statutory framework which takes into
account such factors as whether the foreign
corporation is engaged in trade or business
within the United States, whether the
income is fixed or determinable, and the
source of the income.
Foreign Subsidiary
into Foreign Parent

Section 3.01(3)

4.

The liquidation of a foreign corporation
into another foreign corporation will be
granted a favorable Section 367 ruling
provided that the transaction will not
result in significant tax reductions upon
eventual repatriation of accumulated earnings
and profits to U. S. shareholders.
It would
be desirable to indicate that favorable
consideration will be given, in liquidations
effected in transactions that meet the

conditions set forth in Section 334(b)(2),
even if such transactions will result
in significant reductions of U. S. Federal
income taxes that would otherwise be
payable on remittances to the U. S. share
holders involved.

5.
The term "result in a significant reduc
tion. . . upon. . . eventual remittance"
is extremely vague, thereby considerably
reducing its usefulness as a guideline.
Examples should be given in order to
delineate the concerns of the Service.
Transfers to Foreign
Corporations
Section 3.02(1)

6.

This section, dealing with the conditions
upon which transfers to controlled for
eign corporations will be granted favorable
Section 367 rulings, is too restrictive.
It states that a favorable ruling will
not be Issued if any enumerated items of
property are transferred to the foreign
corporation.
Exceptions to this list
are desirable, as the following will
Illustrate:

(a)

Incorporation of an established
foreign branch operation.

(b)

Transfer of stock or securities
of a less developed country cor
poration into a holding company
which would qualify for the less
developed country exclusion of
Subpart F by reinvesting the
income from these stocks and
securities in qualified invest
ments in less developed countries
(Section 954(b)(1)).

(c)

Transfer of accounts receivable
or Installment obligations, inven
tory, etc. to a foreign corporation
which will qualify as an export
trade corporation (Subpart G).
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Transfer of property subject to
a. lease where the transferee's
sole business is leasing real or
personal property.

Accordingly, this provision should be less
It would be more reasonable to
rigid.
provide that, although generally the
transfer of any of these items will give
rise to an unfavorable ruling, each case
will still continue to be considered on
its "facts and circumstances."
(See the
first sentence of Section 2.02 of the
proposed guidelines,)
Also, the present
wording appears to be too strong to per
mit the provision to be considered a mere
"contrary Implication" as that term is
used in the last clause of Section 2.02
of the proposed guidelines.
Furthermore, the transfer of a prohibited
asset in a transaction where permissible
assets are also transferred should, not
result in denial of Section 351 treatment
to the entire transaction.
If the trans
ferred corporation is willing to recognize
gain attributable to the prohibited asset,
a favorable Section 367 ruling should be
granted.
(Compare Section 3.03(1)(a)).

7.

Section 3.03(2)
EXCHANGES
Section 3.03(l)(b)

See Specific Comment 5.
8.

If it is intended in the case of Section
1248 gain, for example, that a foreign
stockholder does not have to include any
thing in income (because, for one reason,
he is not a "United States person"), or
that a United States person who has never
owned 10% of the total combined voting
power of the foreign corporation similarly
does not have to Include anything in
income, this should be made clear.
If it
is intended otherwise with respect to a
foreign stockholder, (see Specific Comment
3 which relates to foreign corporations),
a parallel comment can be made with respect
to nonresident alien individuals.
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To obtain a favorable Section 367
ruling in situations in which the
assets of a. foreign corporation are
acquired by a domestic corporation
(which owns 20% or more of the stock
of the foreign corporation) the domes
tic corporation must include in gross
income as a dividend its portion of
accumulated, and current earnings and
profits of the foreign corporation
"properly attributable" to the stock
it owns.
The addition of the
following parenthetical phrase would
add clarity to this requirement:
"(See Section 3.04 Infra)".
This same
reference appears in Section 3.01(1).
10.
Section 3.03(l)(c)

See Specific Comment 5.
11.

Section 3.03(1)(e)

See Specific Comment 8.
12.

Section 3.03(1)(f)

This paragraph is ambiguous.
Will the
"significant reduction . . . upon . . .
eventual remittance" test not be applied if the
foreign corporation meets the requirements
of Section 954(c)(4)(A)(i) and (11)?
Or is this latter requirement in addition
to the "significant reduction . . ..upon . . .
eventual remittance" test?
Secondly,
Congressional attitude towards lesser
developed countries seems to be ignored.
Consistent with Congressional feelings,
should not a reorganization involving
corporate entitles domiciled in differ
ent lesser developed countries be encour
aged without immediate tax consequences?

-

EARNINGS AND PROFITS

Section 3.04(1)
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13.

It appears from other provisions of the
proposed guidelines (e.g., Proposed
Sections 3.04(2), 3.03(1)(b)) that earnings
and profits "properly attributable" to
stock in a foreign corporation are to be
determined without regard to the year
(whether beginning before January 1, 1963
or after December 31, 1962) in which such
earnings and profits were accumulated.
Accordingly, it should be made clear that
the reference to Section 1248(a) and the
regulations thereunder in Proposed Section
3.04(1) is made solely for the purpose of
apportioning earnings and profits of any
year to the various respective stockholders
and not for the purpose of apportioning a
post-1962 limitation or a controlled for
eign corporation status limitation.

14.

In the light of Specific Comment No. 13,
the policy for adopting January 1, 1963
as a cut-off data for a Section 957(c)
corporation should be explained if it
was Intentional.

